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six inches in wiclth, so as t o conform in dimensions to the 
prin ted record, and shall be prin ted in type not less in size, as 
to height and wid th, than the ty pe in which the record is 
printed. T he record number of the case and the names and 
addresses of counsel submitting the brief shall be p rinted on 
the fron t cover. 
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RULE 5 :12-BRI.EFS 
§1. Fonn and Contents of Appellant's Brief. The opening brief of appellant shall 
contain : 
(a) A subject index and table of citations with cases a lphabetically arranged. T he 
citation of Virginia cases shall be to the official Virginia Reports and, in addition, 
may refer to other reports containing such cases. 
(b) A brief statement of the materia l proceedings in the lower court, the errors 
assigned, and the questions involved in the appeal. 
(c) A clear and concise statement of the fac ts, with references to the pages of 
the printed record when there is any possibil ity that the other side may ques tion the 
statement. W hen the facts are in dispute the brief shall so s tate. 
(d) W ith respect to each assignment of error relied on, the principles of law, the 
argument and the authorities shall be stated in one place an<l not scattered through 
the brief. (e) The signature of at least one attorney practicing in this Court, and his address. 
§2. Form and Contents of Appellee's Brief. The brief for the appcllee shall con-
tain : (a) A subject index and table of citations with cases alphabetically arranged. Cita-
t ions of Virginia cases must refer to the Virginia Reports and, in addition, may refer 
to other reports containing such cases. 
(b) A statement of the case and of the points involved, if the appellee disagrees 
with the statement of appellant. (c) A statement of the facts which are necessary to correct or amplify the state-
ment in appellant's brief in so far as it is deemed erroneous or inadequate, with ap-
propriate references to the pages of the record. 
(d) Argument in support of the position of appellee. 
T he brief shall be signed by a t least one attorney practicing in this Court, giving 
his address. §3. Reply Brief. T he reply brief (if any) of the appellant shall contain all the 
authorit ies relied on by him not referred to in his opening brief. In other respects 
it shall confonn to the requi rements for appellee's brief. 
§4. Time of Filing. As soon as the estimated cost of printing the record is paid 
by the appellant, the clerk shall forthwith proceed to have printed a sufficient number 
of copies of the record or the designated parts. Upon receipt of the printed copies 
or of the substi tuted copies allowed in lieu of pr i11ted copies under Rule 5:2, the 
clerk shall forthwith mark the filing date on each copy and tr:111smit three copies of 
the printed record to each counsel of record, or notify each counsel of record of the 
fil ing date of the substituted copies. (a) The opening brief of the appellant shall be filed in the clerk's office within 
twenty-one days after the date the printed copies of the record, or the substituted 
copies allowed under Rule 5 :2, are fi led in the clerk's office. The brief of the ap-
pellee shall be filed in the clerk's office not less than twenty-one days, and the reply 
brief of the appellant not less than two days, before the first day of the session at 
which the case is to be heard. (b) Unless the appellant's brief is fi led a t least forty-two days before the be-
ginning of the next session of the Court, the case, in the absence of stipulation of 
counsel, will not be called a t that session of the Court; provided, however, that a 
criminal case may be called a t the next session if the Commonwealth's brief is filed at 
least fourteen days prior to the ca ll ing of the case, in which event the reply brief for 
the appellant shall be filed not later than the day before the case is called. This para-
graph does not extend the time a llowed by paragraph (a) above for the filing of the 
appellant 's brief. (c) Counsel for opposing par ties may fi le wi th the cleric a wri tten stipulation 
changing the time for fi ling briefs in any case ; provided, however, that all briefs 
must be filed not later than the day before such case is lo be heard. 
§S. Number of Copies. Twenty-five copies of each brief shall be filed with the 
clerk of the Court, and at least three copies mailed or delivered to opposing counsel on 
or before the day on which the brief is filed. §6. Size and Type. Briefs shall be nine inches in length and s ix inches in width, 
so as to conform in dimensions to the printed record, and shall be printed in type not 
less in size, as to height and width, than the type in which the record is printed. The 
record number of the case and the names and addresses of counsel submitting the brief 
shall be printed on the front cover. §7. Effect of Noncompliance. If neither party has fi led a brief in compliance with 
the requirements of this rule, the Court will not hear oral argument. If one party has 
but the other has not filed such a brief, the par ty in default will not be heard orally. 

IN THE 
Supreme Court of Appeals of Virginia 
• 
AT RICHMOND. 
Record No. 4017 
VIRGINIA: 
In the Supreme Court of Appeals hclcl at the Court-Library 
Building in the City of H.ichmond on Wednesday the 23rd day 
of April, 1952. 
JAMES \VILLOUGHBY, 
against 
Plaintiff in Erro1:, 
"\V. FRANK SMYTH, JR., SUPERINTENDENT OF TH~ 
VIRGINIA STATE PENI'rENTIARY, 
Defendant in Error. 
From the Corporation Court of. the City of Norfolk~ 
Part Two. 
Upon the petition of James \Villoughby a writ of error ai1d 
supersedeas is awarded him to n judgment entered by tlle 
Corporation Court of the city of Norfolk, Part Two, on the 
19th day of November, 1951, in a certain habeas corpus pro-
ceeding then therein depending wherein the said J amcs 
Willoughby was petitioner and 1.V. Frank Smyth, ,Jr., Supei;-
intendent of the Virginia State Penitentiary, was respondent, 
but said supersedeas is not to operate to discharge the peti-
tioner from custody. 
2 Supreme Court of Appeals of Virginia. 
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page 2 ~ In the Cireuit Court of the City of Richmond. 
James "'\Yilloughb~·, Petitioner, 
v . . 
\V. Jl1 rank Smyth, ,Jr., 8uperi11ten<lent of the Virginia State 
Penitentiary, Rei-:pon<l(•nt. 
PETITION FOR \\'HIT OF TTABEA8 COUPU8 AD 
Sll B,J l<JTENDUlll. 
~Pot.he Honornhle. Harol<l l•,. Snead, Judge: 
Now comes the petitioner, .Tames "'\Yilloughhy, a citizen of 
1.hc United States and rc>spcctf,11ly showeth unto this Honor-
:thfo Court that lw is lwing rC'strnincd and deprived of bis 
liberty in the Virginin Stnte P('nitentiary by the respondent 
J,crein, "\V. Frank Smyth, ,Jr., Superintendent of said Penal 
Institution, and that the ~a id imprisonment of the petitioner 
liy the respondent is illl'_gal nnd void and without lawful au-
t.hor.ity, under the dtw prncess· clause of the Federal Consti-
t:11tion and under tho lnws and Constitution of the State of 
Virginia. 
An information wns filed n~ninst tl1C' petition('r in the Cir-
cuit Court of the Cit~· of· Ri<'hmond, Virg-inia, nlleging that 
Ire had bel'n ('om·i<·t<'cl of felony aml sentenced to the Virginia 
Penitentiary on th1·Pl' sPpnrnte nncl distinct occasions, to-wit, 
(1) In the Corporntio11 Court Part 2 of the City of Norfolk, 
.T uly 17, 19:15, ~cnten('ed to a term of one yen r in the peni-
tentiary. 
(2) in the Corpornfion Court of the City of' Norfolk, Num-
h(•r Two, Novemh<'l' 2:;, 194;;; sentence<l to a ten11 of one vear 
j,11 the penitenfou-r. · (:q In the Corporntion Conrt of the City of Norfolk, .Tann-
;rry 9, 1946, s<>nt<'ncwl to a term of eight yem·s in the peni-
tentia1-v. 
png-e 3 } By 1·pn~o11 of ~mid information petitio1l('r was sen-
tencwl in tlw Circuit Court of tbc City of Richmond; 
Mn 1·ch 13 .. 1946. to s<>1Tc a sc'ntencc of 10 yen rs in the peni-
h•11tiary; in aclclitio11 to the> 8 year sentmwc imposed in tbe 
('!orporation f'ourt of Norfolk. ,January 9, 1946. 
Petitioner was without and on account of lJCing indigent 
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unable to secure counsel to represent him in the repeater pro-
ceedings and did not know of his Oonstitutioual Right to the 
aid and assistance of counsel, and was not advised of or of-
fered counsel in the repenter proceedings in the Circuit Court 
of Richmond. 
Yet, independent of any qu(.lstion of counsel, the sentence 
of 10 years in the penitentiary rendered against the petitioner 
in the Circuit Court of the City of Richmond, is a nullity, for 
the following, to-wit, nmnely, th<> first conviction and sentence 
set out in the information, which was imposed in the Corpora-
tion Court of the City of Norfolk, Number Two, on July 17, 
1935, is void. In this case your petitioner was sentenced to 
serve oue year in the penitentiary on the following verdict 
of the jury: ""\Ve the jury find the accused each guilty of 
Attempted storebrcaking and fix tlieir punishment for one 
year each". 
"Attempted storebreaking" is not a crime under the law of 
this state and such void verdict afforded the trial court no 
jurisdictional basis for sentence. 
In addition thereto, no brenking is alleged in ·the indictment, 
and no citizen can be condemned by a criminal court of an 
offense not charged against him, of sentenced for an act not 
made criminal bv law. 
page 4 ~ A certified co1iy of the information is hereby filed 
and marked "Exhibit A" and made a part hereof; 
ancl prayed to be read and considered as if fully set out 
herein. 
A certified copy of the order of sentence rendered in the 
Circuit Court of the City of .Richmond, March 13, 1946, for 
third conviction, under ~cction 50n4 Code of Virginia, 1942, 
is hereby filed and markNl "exhibit B" and made a part here-
of and prayed to be read and considered as if fully set out 
~~~ . 
A certified copy of the indictment upon which petitioner 
was tried in the Corporation C'ourt of Norfolk, Part 2, ,Ju]y 
17, 1935, is hereby filetl and marked "exhibit C" and made a 
part hereof .and prayed to he read and considered as if f u1ly 
set out herem. 
A certified copy of the order of trial, in the Corporation 
Court, Part 11 of Norfolk, containing the verdict, upon wl1id1 
it is contended the repeater sentence is void, is herebv :filed 
and marked "exhibit D" and made a part hereof and prayed 
to be read and considered as if fullv set out herein, said trial 
being on .July 17, 1935. ~ 
Petitioner has finish<>cl undergoing the senfonce of 8 years 
in the penitentiary impos<>d in the Corporation Court of Nor-
folk; January 9~ 1946, and the sole process under which he is 
1 Supreme Court of Appeals of Virginia. 
held by the respondcnt, i~ the sentence of the Circuit Court 
of Richmond as nfor<i8aid. 
Insomuch as the sP11te11ce of the Circuit Court of Richmond, 
iH a nullity, JJeti1ioner prnys that a writ of habeas corvus ad 
.mbjicicndum be grnntc<l, dirceting that the rc8pondent, "\V. 
]?rank Smyth, Jr., have the body of the petitioner before the 
bar of the Circuit Court of the city of Ri<•lunond, at a time 
and p}nl'e therein specified, tog-ether with the time 
page 5 } und cause of this detention, and that the sentence of 
the Corpo1·atio11 ( 'ourt of the City of Norfolk Part 
Two, rendered .July 17, rn:1;), be declared void and the sen-
tence of 10 vears ot' the Circuit Court of Richmond likewise 
he declared a nullity, 1111<1 thl' petitioner herein discharged. 
State of Virginia 
Respect folly, 
J A:\IES "WILLOUGHBY 
By "'· A. HALL, JR. 
A ttorn1:y for James Willoughby 
City of Riclm101ul, to-wit: 
This 19th of April, 1D51, appeared before me, the under-
signed Notur~· Public, W. A. Hall, .Jr., attorney for the peti-
tioner, who si~ned ancl swore to the aforesaid petition for 
writ of habca.,; r·oqms ad :wb.iicfondmn; and swore the facts 
therein arc true to the lll'st of his knowledge, information, and 
belief. 
MILDRED K. HALL 
Kotnry Public. 
~f y commission C'Xpi res .J nnc 16, 1953. 
W. A. Hall, Jr., 
Law Building-, Richmon<l, Yirginia 
Attorney for Petitioner. 
• 
"KXllIBTT A". 
Vir_ginia: 
• 
Tn the Circuit Court of the City of Richmond, to-wit: 
BE IT RE~fKMRJ~HEn, tlmt T. Grav Hac.lclon, Attornev 
for the Conunonwcalth of Vir~inia, in ·and for the Circuit 
Court of the City of Richmond, who, for said Conunonwealt~ 
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prosecutes in this behalf, cometh in his proper person on the 
13th day of l\:larch, 1946, iuto the said Circuit Court of the 
City of Richmond and g·ivcth the Court here to understand 
and be informed that .Jnmes Andrew ,vmoughby, a convict 
in the Penitentiary of Virginia, I1eretofore, to-wit, on the 17th 
day of .July, 1935, at a Corporation Court holden for the City 
of Norfolk, Number Two, by the name of ,fames ·wmoughby 
was duly convicted of attempt storebreaking, an offense 
against the laws of this Commonwealth, then and now punish-
able by confinement in the imid Pentitentiary, and was by said 
last mentioned Court on the 17th day of July, 19:15, sentenced 
to confinement in the said Penitentiary for the term of one 
year, for the said offense, nnd wns received into the said Peni-
tentiary in pursuance of said last mentioned sentence; and 
that the said ,James Andrew Willoughby, nfterwards, to-wit, 
on the 23rd day of :X o,·ember, Hl43, at a Corporution Court 
holden for the City of Norfolk, Number rrwo, by the name 
of .James Willoughby, wns duly convicted for another offense. 
to-wit: Grand Larceny, irn offense against the laws of tl1hi 
Connnonwealth, then and now punishable b~' confinement in 
the Penitentiary, and was by said last mentioned Court, on 
the 23rd dny of November, 194:3, sentence to eonfinement in 
the said Penitentiary, for the term of one year for the snitl 
offense, and was received into the said Penitentiary, in pm-
Slmnce of said last mentioned sentence; and, thnt the said 
.James Andr<'w "'illonghhy, nftcrwards, to-wit: on the 9th 
clny of .January, 1946, at a Corporation Cou1·t holden for tl1c 
City of Norfolk, by the nmnc of .James Andrew ,vmoughby, 
was duly convicted of nuother offense, to-wit: Robbery an 
offemm ngainst the lnws of thh; Commonwealth, then and now 
punishnhle hy confinement in the imid Penitentiary, and wm, 
by the imid last mentioned Court, on the 9th clay of .January, 
1946, sentenced to confiiwmcnt in the said Penitentiary, for 
the te11n of eight years, for the snid offense, Hild was receive,] 
into the said Penitentiary, in pursuance of snid last men-
tioned s<'ntence; which ~mid sev('rnl convictions will more fu]ly 
nnd at hn·ge appear b~, refcrene(' to the l'('corcls thereof; re-
maining filed in the said Corporation Court for the City of 
Norfolk, Number Two nncl the i:aid Corporation Court for 
the City of Norfolk du]~, certifi('d copies of which are }1erc 
produced and shown to the court. 
And the said Attorney for the CommonwC'alth givetll t.lw 
Court here to understand nncl be informed thnt the said Jam<·i: 
Andrew ,vmoughby, Convict ns afore!-aid, hath not been sen-
tenced to the puni~hmcnt hy Jaw prcscrihecl for such third 
offense, as is hereinbeforc ~et forth. 
6 Supreme Court of Appeals of Virginia. 
And the said Attorney for the Commonwealth giveth the 
Court further t.o understand and be informed, that the Said 
.James Andrew Wil1oup;hby, Convict ns aforesaid, is the identi-
cal person mentioned in each of tlw 8aicl several records here-
inbefore set forth. Whereupon the said Attorney for the 
Commonwealth prays the consideration of the Court herein 
the premises, and that clue process of lnw be awarded against 
the ·said J arnes A nclrew ·wmoughby, in this behalf, to make 
him answer to the snid Commonwenlth touching and concern-
ing the premii-;es nforesaid, ancl thnt such proceedings mny be 
had thereupon ns n re dirPct<'d nnd required by the Acts of . 
the General AsRl'mbly of Virginia in this case made and pro-
vided. 
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Isl T. GRAY HADDOX 
Attorney for the Commonwealth. 
A Copy, 
Tcstc: 
• • • 
,vrLBUR J. GRIGGS, 
Clerk 
• • 
INFOR1fATlOX (THIRD COX'VICTIOX). 
Virginia: 
In the Circuit Court for th<' 0itv of Richmond, "'eclnesdny., 
the 13th day of }ifnrch, 1946. 
Commonwc>alth of Virginia, Plaintiff, 
a,qaim;f 
'\Xliliie Lc>c> '\V11lk{'r, nlins ,villie Mullen and 'William 'Mullen, 
Cam Diek~. 11Ii11s Gc>org-e Dicke~on nnd Geo. Dickson .. Tames 
Carter. alin!-: .Ta~. C'. Carter, C'hnrlie Taylor, alias Charley 
:\fack TnY]or.·.A]f1'('(l Lnr~<'n, Pnu1 "\Villinms, Geor!!'e BraY, 
nlias B('t'nnwl Crnwford, Thoma8 A. L[!ne, Jolmie.Lnwsoi1, 
C'htrence Rohrrt Harmon, Ros<>0e Penn, ,Tmnes Andrew 
Willougl111y, Allen Robinson, alias AIIen Pug·l1, ,Tnmcs G; 
Boyd, aliai,; ,Tnnws George Boyd, Harold L<!e .Jones, alias 
James Willoughby v. W. Frank Smyth, Jr., Supt. 7 
Robert Lee Hartso and Robert Lee Hartsoe, Robert Lee 
,v arren, Lonnie Edwards, Fred ,vhite, alias Elwood 
· Pleasant, and Elwood Pleasants, Robert C. Poteat, alias 
Jake Poteat and Jake Poteet and William H. Buckner, De-
fendants. 
The Superintendent of the Penitentiary this clay produced 
the above named defendants, and made report in writing that 
the foregoing named convicts had been thrice convicted and 
i;eutenced to confinement in tlie Penitentiary for u felony; 
and 
THEREUPON, the Attomey for the Commonwealth filed 
information setting forth the several records of conviction 
und alleging the identity of each with the person named in 
each, the information being read to each of the accused, and 
ench being first cautioned as to his or her rights, and each 
n<"knowleclge in open Court that he or she is the person men-
tioned in the several records of conviction. 
It is, therefore, CONSIDI~RED by the Court that each of 
the foregoing named c011Yicts undergo a further confinement 
in the Penitentinry for a term of ten years, said term to be-
gin at the end of the prese11t term of confinement of each in 
the said Penitentiary; and each of the said prisoners are re-
mnncled to the custody of the Superintendent of the said Peni-
tentiary. 
A Copy, 
Testc: 
WILBUR J. GRIGGS, 
Clerk 
pnge 8} "EXHIBIT C". 
Commonwealth of Virg'inia, 
City of N'orfolk, to-wit . 
In the Corporntion Court of tlrn City of Norfolk,-Part Two. 
The Grand ,Jurors o~ thl' Commonwea]th of Virginia in and 
fo!· the body o~ the City of Norfolk, and now attending the 
f.:aul Court, nt its .July tC'rm, 1935 upon their oaths, present 
thnt Clyde Bnlwr and .Jam('>s "\Villoughbv to-wit on the 3rd 
<lny of June in the year 1935, in the saicf Citv of Norfolk In 
the nigllt time of said day feloniously did enter the st~rc-
8 Supreme Court of Appeals of Virginia. 
house of one D. Pender Grocery Company, Incorporated, a 
corporation, there situate,. with intent then and there in said 
store-house, the goods, chattels and moneys of the said D. 
Pender Grocery Company, Incorporated, a corporation, in 
said sto1·e-house them m1Cl there being, felouiously to steal, 
take and carry away, against the peace and dignity of the 
Commonwealth of Virginia. 
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Virginia: 
.JKO. )[. ARNOLD 
Attorney for the Commonwc>altlt. 
A Copy Test<:': 
"\Y. L. PRIF~UR, JR., 
Clerk 
By "?\CARY T. COOKE, 
D. C. 
"EXHIBIT D''. 
In the Corporation Court of the City of Norfolk, N'umber 'l'wo, 
on "\Vedne~clHy_, tlw 17th cla~· of July, 1935. 
Clyde Raker and ,Jmnes Willoughby, who stnnd jointly in-
dicted for Storebrc.>nking, we1·c this clay foci to the bar in the 
custody of the ,) ailor of this Con rt, and upon being arrnig1w<l 
plead not guilty to the said indictment, and thereupon rnme 
twenty lawful men, frc.>e from exeeptions, lun·ing bec.>n ob-
tained from the Ve11ire Paria.~ clulv directed anc1 iss1wcl in 
accordnnce with the i;tatute in such cases, nmde and prO\·idC'tl, 
and summoned by the Sergeant of the City of Norfolk, from 
which pnnel the Commonwealth mul the defendant eaC'h 111-
ternnteJ~, struck four, leaving the following jury, to-wit: J?. 
"\V. Beach, :M. H. l\I<'Anlle, .J. H. Pri,·l'tt, H. H. Swinson, G. A. 
Brown, H. Brown, F. A. Crain, ,J. E. Harmon, I~ L. Hoagfand, 
G. G. ,Jnmes, "\V. T. Walden, nncl F\ B. "\Vhitficlcl, who were 
sworn the truth of' nnd upon the premises to speak, and hnv-
ing heard the cvidenC'e and arinmwnt of counsel, returned a 
verdict in the following words: ""\Ve the jury find the 11<'-
cused each guilty of Attemptl'd storebrenking and fix their 
punishment at confinement in the penitentinrv for one nar 
each". ThereupOl! the said (~t>fondants, hy counsel, moved 
the Court to set mnclc the vewlwt of the jury nncl grant them 
a new trinl on the grounds that the saicl ,·enlict is contrnry 
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to the law and the evidence, wl1ich motion having been fully 
heard by the Court, is o,·erruled, to which action of the Court 
in overruling said motion, the defendants by counsel, duly 
t•xceptecl. ·whereupon, it being demanded of them, if any-
thing for themselYcs they had, or knew to say, why the Court 
here should not now procC'C'd to pronounce judgment against 
tl1em nccording to law, and nothing- being offered or 
page 10 ~ alleged in cll'lay of judgment, it is therefore con-
sidered bv the Court that the said CIYde Baker 
mid ,James ,villougliby each be confined in the Penitentiary 
of this Commonwealth for the term of one year, subject to a 
eredit of 34 days spent in jail for ,J mnes ,vmoughby. The 
nforcsaid sentencN; of one year in the Penitentiary are not 
to run concunently with any other sentence given in this 
Court or anv oth<>r Court of this Commonwealth . 
.And the prisoners were remanded to jail. 
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A Copy Testc: 
,v. I... PRIEUR, ,JR., 
Clerk 
By l\fARY T. COOKE, 
Deputy Clerk 
• • • 
• • • 
RETeRX AXD ANs,rER OF THE RESPON'DENT. 
Now comes th<> rC'spondent, ,v. Frank Smyth, Jr., by counsel 
Snp\rintendent of _the Virginia Stntc Penitentiary, and, in 
ohecl1e11ce to the writ of habeas rorpu.~ heretofore issued, pro-
duced the body of the petition<>r, .James ,vmoughby, before 
th<' Court. 
In answer to the snid writ and petition the respondent does 
i-.11r as follows: 
1. The petitioner is heing held uncfor orders of the Circuit 
Court of The Qit~· of Richmond of March 13, 1946, wherein 
he ~vns sente1!ee,l to n tPrrn totnllin~ ten (10) years upon an 
luth1tual cr1mmal charg-e. All of the> orders of this Court in 
eo11nection with these charges ancl any others relating to the 
10 Supremo Court of Appeals of Virginia. 
respondent arc prayed to be read and considered a part of 
these proceedings. 
2. The respondent denies that the orders of conviction un-
der which the petitioner is being held are void for any of 
the reasons alleged in the petition, or for any other cause or 
reason. 
,vherefore, the petition for a writ of habeas corpus should 
be dismissed, and the writ of habeas corpus discharged. 
• 
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• 
"\V. FRANK S:MYTII., JR. 
Superintendent Virginia State 
Penitentiarv 
Bv THOlIAS ~I. ·1IILLI~R 
· Couni::el for W. i,runk Smyth, Jr . 
• • • • 
• • • 
ORDER. 
The Court lim·in~ heard the argument of counsel for the 
petitioner and for the respondent on the petition, writ of 
habeas cor1ms and return and answer, said answer being filed 
herein on this date by leave of Court first granted, and hav-
ing taken the same UIH.lcr advisement, and the Court now be-
ing advised of its judgment in the premises and being of the 
opinion that the trials and c01wirtions of the petitioner in 
the Circuit Court of the City of Riclnnond, Virginia, on :Mardi 
13, 1946, and in the Corporation Court of the City of Norfolk, 
Part Two, on July 17, 1935, were lawful and valid in all re-
spects, it is adjud~<'d and ordered that the writ of hab,~as 
corpus heretofore i~i-ucd herein bl', and the same is hereby, 
discharged, and the prayer of the petition be, and the same 
is hereby, denied; and it is ordered that the petitioner be, and 
lie is hereby, remanded to the custody of the respondent, to 
all of which action of the Court the petitioner objects and 
excepts. 
Enter 11/19/51. 
J. s. s.,JR. 
James Willoughby v. W. Frank Smyth, Jr., Supt. 11 
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• • 
!\Ir. Thomas M. Miller 
Assistant Attorney General 
and Attorney for Respondent: 
• • 
This is to notify you that the petitioner herein, James 
,vmoughby, will prosecute an appeal and apply to the Su-
preme Court of Appeals of Virginia, for writ of error and 
supersedeas, from t11e order of the Corporation Court of the 
City of Norfolk, Part II, entered November 19, 1951, dismiss-
ing his petition for writ of habeas corpu.r; ad subjiciendum 
and discharging the writ beforehand awarded, and remand-
ing petitioner to the custody of the Respondent. 
Petitioner assigns the following assignments of error: 
I. 
The Honorable .Judµ:e of the Corporation Court of the City 
of Norfolk, Part II committed reversible error in his refusal 
to <leclare the verdict of the jury r<>ndered in the Corporation 
Con1·t of the City of N01·folk, Part II., on the 17th day of July, 
rn:m, a nullity, ns the verdict finding petitioner guilty of at-
tempted store br<'nking, constituted no crime, and such ver-
dirt was not in <'onforrnity with the indictment, and afforcfod 
110 juriclictionnl bnsis for the sentence of tlle Court rendered 
tlU'reon. 
II. 
The Honorable ,Tnclg·<' of tJrn Corporation Court of the City 
of Norfolk, Part II, committed reversible error in 
pngt~ 21 ~ refusing to adjudge the ten year repeater sentence 
rendered 11g-ainst the petitioner on the 13th day of 
1\Inrch, 1946, in the Circuit Court of the Oitv of Richmon'd, n 
nullity, as said sC'ntence was based on the ·beforehand men-
1 ioned void verdict and senfoncc rendered against petitioner 
on the 17th clay of ,July, 1935, in the Corporation Court of 
the City of Norfolk, Part II. 
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III. 
The Honorable Judge of the Corporation Court of the City 
of Norfolk, Part II, committed reversible error in bis refusal 
to discharge petitioner from the custody of the Respondent. 
Richmond., Virginia 
January 14, 1952 .. 
I hereby certify that I delivered a copy of the foregoing 
Notice of Appeal and Assignments of Error to :Mr. Thomas 
:i.\I. Miller, Assistant Attorney General and Attorney for Re-
spondent. 
• • 
,v. A. HALT,, ,JR., 
.J\.ttorncy for Petitioner, 
James Willoughby 
• • • 
A Copy-T<~ste: 
ir. B. ,v ATTS, C. C. 
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